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PROCEEDI NGS
(10:22 a.m)

CHI EF JUSTI CE REHNQUI ST: W' Il hear argunent
now i n Nunber 02-196, the National Park Hospitality
Associ ation versus the Departnent of the Interior

M. Geller.

ORAL ARGUMENT OF KENNETH S. CGELLER
ON BEHALF OF THE PETI TI ONER

MR, GELLER: Thank you, M. Chief Justice, and
may it please the Court:

This case concerns the applicability of the
Contract Disputes Act to contracts between National Park
Service and the private concessioners who contract to
provide visitor services and to operate and maintain
facilities in nmore than 100 of our national parks.

QUESTION:. M. Celler, | have a coupl e of
prelimnary questions.

First of all, this is a facial challenge nade by
the National Park Hospitality Association, | take it. How
is the claimripe for adjudication? Has the association
been injured actually? There's no case pending.

MR, GELLER:  Your Honor, to begin with, let ne
say that as to this facial challenge point, this -- this
was an argunent that was never nade below. It was not

made in the district court. It was not made in the court
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of appeals. It was not nade in the opposition to
certiorari.

QUESTION: Is it one that we're precluded from
concerning ourselves with?

MR GELLER Well, I"'mnot sure it's a
jurisdictional issue.

QUESTION:  Ri ght.

MR CGELLER So it -- it may well be waived.

But let ne also say quickly that | think this
whol e --

QUESTION. M. Celler, | think that -- | think
the ripeness issue --

MR, GELLER: Yes, | was going to address
ri peness.

QUESTION:  -- subsists whether or not it's a
facial chall enge.

MR, GELLER: Right. | was going to address
ri peness separately, Justice Scalia. In ternms of this
facial/as-applied, this is an APA challenge to a
regulation. |'mnot aware that the Court has really used
this facial/as-applied nonenclature --

QUESTI ON:  Ckay.

MR. GELLER -- in that -- in that context.
After all, under the APA, the question is whether a --

an -- aregulation is arbitrary or capricious or contrary
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to law. Here we have a regulation that categorically
states no NPS -- no National Park Service concession
contracts are subject to the CDA. If there -- there are,
in fact, sone such contracts that are subject to the CDA
as we believe there are, then that regulation is arbitrary
and capricious. The agency should have to go back and

draft a nore refined regulation.

QUESTION: Is that -- is that the standard for
ri peness --

MR CGELLER | --

QUESTION: -- whether the regulation is arbitrary
or --

MR CELLER: No, no, no. | --
QUESTION:. Wiy is this any different -- you

contend that the agency has no authority to speak

authoritatively on this -- on this issue anyway. And
therefore, this regulation, as | understand your -- your
position, is -- is of no nore effect than the agency's

announcenent of what its litigating position will be.
MR, CGELLER: Not quite, Justice Scali a.
QUESTION.  All right.
MR. CGELLER I'mtrying to -- I'mtrying to

di stingui sh the facial/as-applied point that Justice

O Connor raised fromthe ripeness question, which I'l|l get

to in just a mnute.
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This is not a -- a -- there was an as-applied
challenge, to begin with, made in the district court.
This is not a facial challenge in the sense that we're
asking the Court to strike down the regul ati on based on
hypot heticals or on factual situations that may never
ari se. W know what these concessions contracts | ook
like. The NPS has issued standard concessions contracts.
It seems to us rather easy to determ ne whether the
services that are called for in those contracts bring the
contracts within the -- within the COA. So | don't think
there's anything to this facial challenge.

QUESTION:  Well, presumably there are nmany
di fferent kinds of concession contracts. Sone m ght be
covered; sone m ght not.

MR, GELLER  Well, | don't think so, Justice
O Connor, because there are standard concessi ons
contracts. They're in the record and it's clear that they
call for certain types of services. And we think it's
clear that the Court, as the two | ower courts did, can
determ ne whether those contracts call for the procurenent
of services that would bring themw thin the CDA or cal
for the repair or maintenance of real property.

Now - -

QUESTION:  How nany -- what are there? 10

st andard concession contracts?

Alderson Reporting Company
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MR. CGELLER: Three. There are, | think, three.

QUESTION:  Three?

MR. CGELLER: And they all call for the sane
types of services at national parks. There are -- there
are copies in the -- in the record.

Now, in ternms of your ripeness argunent, Justice
Scalia, once again, the -- the Governnment never made any
suggestion that this case was not ripe below. The reason
it's not unripe is that the standard concession contracts
and the contracts that, in fact, the NPS is putting out
for bid incorporate within themthe statenent that these
contracts are not subject to the CDA. The NPHA and its
menbers need to know now, in ternms of deciding whether to
bid on certain contracts, what their rights are under
t hose contracts, and therefore --

QUESTI ON:  But how -- how does it hurt you to --
in the present posture, as | understand it, the
contracts -- whatever it's called -- the | CBA decides
these cases in your favor. So in the -- in the setting of
a concrete dispute, the contracting officer rul es against
one of the concessionaires. The concessionaires goes to
that board if they want to and the board will rule, at
| east on the jurisdictional point, that -- that the

Contracts Dispute Act does apply. So how are you hurting

by --
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MR. CGELLER. W are harmed, Justice G nsburg,
because it is inmportant for the concessioners to know, at
the time that they' re deciding whether to bid on a
contract and -- and the tinme they're deciding how nmuch to
bid on a contract, what their rights are under that
contract. It's a pre-bid -- it's a solicitation in which
the --

QUESTION:  That would be the sane case if the
agency sinply announced, our litigating position in these
contracts is going to be that they are not covered by the
Contract Di sputes Act.

MR CGELLER  Yes, but the --

QUESTION:  You'd be in exactly the sane
posi tion.

MR, GELLER And we woul d be --

QUESTION: Wuuld -- would you have the ability
to sue?

MR. GELLER We would be -- because it is a
provi sion of these contracts, Your Honor, that
i ncorporates the regulation that states that they are not
subject to the CDA. So this is a proper challenge to the
solicitation as including an illegal term The contracts,
on their face by incorporating this regulation, say you
have no rights under the CDA. It seens to us -- and we

think the law is clear, although the Governnent never made
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this challenge, so it's not been briefed -- that the
concessi oners have a right to know at the outset, in
deci di ng whet her or not to bid, whether the Governnent is
right in asserting that they have no rights under the CDA
if they enter into these --

QUESTION. Well, if it's an invalid provision,
could the contracting party sinply contract and then go
into court later on and say, well, this clause is
unenf or ceabl e?

MR, CGELLER. Well, | don't know, Justice
Kennedy. You would be signing a contract that agrees to
the provision in the contract that says that you have no
ri ghts enforceabl e under the CDA

But beyond that, the Governnent has taken the
position you have no rights enforceabl e under the CDA. So
it's not clear how you would foll ow through on your rights
under that --

QUESTION:  Well --

QUESTION. If you're -- if you're right,

M. Celler, | suppose your client could go into court and
ask for a declaratory judgnent, even though there's
nothing in the contract saying, we want to find out which
provision of -- as to review applies to us.

MR GELLER: But this is a pre-enforcenent

challenge to a regulation --

Alderson Reporting Company
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QUESTION: But that's -- that's the problem

MR CGELLER. But --

QUESTION: In the case that | put, | don't think
you could get declaratory relief until you' ve alleged that
there was going to be a dispute. You can say, yes, | --

MR, GELLER But there is a --

QUESTION:. -- | mght have an argunent down the
line and I want to know where | want to go. That seens to
me - -

MR, GELLER. But -- but, Justice Kennedy, the --

QUESTION. -- speculative. | just don't see the
harmto your client in waiting.

MR. GELLER: The harm Your Honor, is in not
knowi ng, at the tine you' re being asked to bid on
contracts, what your rights are under those contracts.

QUESTION:. So it's --

MR, GELLER: It's |Iike any other provision.

QUESTION: Is it established -- | nmean, ny -- ny
guess is it is, but -- but if the Governnent, the Defense
Departnment, any other Departnent, presents a -- a private

i ndividual with a contract with 14 conditions and one of
those conditions, in the view of the private person, is

unl awful , not authorized by statute, contrary to statute,
that that person, before bidding on the contract, can go

to court and say, | would like this set aside as unlawful.

10
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MR. CGELLER: | think that there is a --

QUESTION: |Is there authority on that?

MR. CGELLER | think that there's --

QUESTION: If there is authority on that, |
guess that's the end of it. You're right.

MR, GELLER: Yes, | think there is authority
under -- under the -- under the Tucker Act, which is one
of the provisions of -- that we cited in the conplaint,
that allows you to bring challenges to bid solicitations
on the ground that they --

QUESTION:  And these regul ations are
i ncorporated into the contract.

MR. GELLER: And these -- these are --
absolutely regulations are incorporated into the contract.

QUESTION:  What is the authority, M. Celler?

You said there is --

MR, GELLER: | think it's section 1491. | nean,
it -- it is one of the provisions that we relied on in
the -- in the conplaint in this case to bring this

chal | enge.

And | mght say to the Court --

QUESTION: Is there -- is there any case that
supports this particular --

MR. GELLER  Yes, there are, but -- but I was

about to say, M. Chief Justice, that this -- that the

11
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Gover nment has never chall enged ri peness, and that's not
suggest -- it is not to suggest that it's not sonething
that this Court can consider, but | think it's unfair to
decide that issue on the -- when it hasn't been fully
briefed by the parties. It's never been challenged at any
time in this case.

QUESTION: Unless it force -- unless the failure
to consider it forces us to decide a case on -- on facts
that we find, you know, rather anorphous.

MR, GELLER. But they're not anorphous, Justice

Scalia --

QUESTION:  That's the purpose of the ripeness
doctrine --

MR. CGELLER  -- because --

QUESTION: -- to make it easier for us to decide
t he case.

MR, GELLER: |'m not suggesting the Court
doesn't have the authority to do it. |'m suggesting the

i ssue has not been briefed, that we did present the Tucker
Act as the basis for jurisdiction in the Court --

QUESTION: Then is the issue before us --

MR, GELLER: Excuse ne?

QUESTION: Is the issue before us whether the
three contracts that are in the record are procurenent

contracts within the neaning of the statute?

12
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MR, CELLER  Yes.

QUESTION: And that's ripe because --
MR CGELLER  Yes.

QUESTION:  -- you have nenbers of your

associ ati on who are considering bidding on contracts

that contain -- that those three contracts, which are
uni versal -- and they don't want to do it if -- or may or
may not want to if that -- that termis |awful. But they

mght do it if it's --

MR, GELLER:. That's precisely -- that's
precisely right.

QUESTION:  And nay | ask one other -- other
guestion? The -- court of appeals addressed this part
of -- of the case under its Roman IIl -- Roman II1, |
think, the Contract Disputes Act. Did'the Contract
Di sputes Act issue -- question have anything to do with
the ot her argunent about whether or not these concessions
are renewed? In other words, if a-- if it's not a --
these are just freestanding --

MR GELLER  Yes.

QUESTION:  -- issues unrel ated.

MR CGELLER  Yes, yes.

QUESTION: Al right. Thank you.

MR, CGELLER  Yes, they are.

QUESTI ON: M. Celler, one other thing that |I'm

13
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curious about. Wy does it matter? Wy do you care --
MR CGELLER It --
QUESTION. -- whether it's covered by the CDA?
MR. GELLER  Because the --
QUESTION:  What's at stake here --
MR. GELLER: That's inportant --
QUESTION: -- in the real world?
MR, GELLER: That's a very inportant question,

Justice O Connor. \Wat is at stake are the rights --

the -- the rights, the substantive and the procedura
rights, that are available to -- to a Government
contractor if it -- it gets into a dispute with the --

with the contracting agency.

Now, under the CDA, there are very inportant
procedural and substantive rights that ‘are avail abl e that
woul d not be avail abl e under other law, and that's -- that
was - -

QUESTION:. Wwell, like what? | nean, what --

MR. CGELLER  For exanple --

QUESTION: -- what's at stake?

MR, GELLER: \What's at stake principally is,
first of all, an adm nistrative nmechanism which is these
boards of contract appeals, that would -- are available to
deci de these matters expeditiously and particularly with

small clainms wthout having to go to court.

14
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QUESTI ON:  As opposed to what ?

MR, GELLER. As opposed to having to go to
court, as opposed to having to go to the Court of Federal
Clainms where it's not even clear what the standard of
review woul d be. The standard of review under the CDA is
de novo. So that's a very inportant substantive and
procedural right, in addition to --

QUESTI ON:  De novo for who? For the contract
board or for the court if you go --

MR. GELLER Both. After the contracting
of ficer decides an issue adversely to the contractor under
the CDA, the contractor has the choice either to go to the
Board of Contract Appeals or to file a lawsuit in the
Court of Federal Clains. |In either event, the reviewis
de novo.

QUESTION: And if he chooses the contract board,
then the -- the next step, the court step will be --

MR. GELLER In the Federal Circuit.

QUESTION:. Directly to the circuit.

MR GELLER Right.

QUESTION:  You wouldn't go to the --

MR. CGELLER Right.

QUESTION:  And that wouldn't be de novo, | take

MR, GELLER: No, it wouldn't be de novo. That

15
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woul d be appel |l ate.

QUESTION:  But the main thing, as | understood
it, was that you're trying to get out of the agency
appeals. You don't want to have to go through the agency.
This gets you right into court after the --

MR, CGELLER:  No.

QUESTION: -- contracting officer. AmI right
about that?

MR, GELLER: No, and it's not right, Justice
Breyer. Actually what we want to be able to do is to
avoi d having to foll ow what ever procedures the agency sets
up inits contract for -- for seeking reviewif there's a
di spute. W want to go --

QUESTION:  But why can't you do that? That's
what you' ve been doing all along. That's why you -- you
have the several decisions of the IBCA Every tinme you go
to the I BCA they say, yes.

MR, GELLER: Yes, but the Interior Departnent
and the NPS has not acceded to those decisions, and it has
issued a regulation that is --

QUESTION: But thenisn't -- isn't the
appropriate thing to go? You go to the IBCA. If the
CGovernment wants to challenge the jurisdiction that they
will exercise, the resolution that they make, then it's up

to the Governnent. But you can go to the IBCA. They have

16
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been wel com ng you.

MR GELLER: Well, those were all prior to the
CGovernment's issuance of the regulation in this case, a
regul ation that's now been upheld by the D.C. Grcuit.

QUESTION:  Well, but you -- you say the
Governnent's issuance of a --

MR. GELLER. The NPS.

QUESTION: It's the National Park Service.

MR. GELLER: Yes, yes. Well, that's what we're
dealing with here.

QUESTION:.  There's sone di spute as to whet her
they even have the authority to issue it.

MR. GELLER: They don't, in fact, adm nister the
CDA, Your Honor, so we don't think this is a regulation
that's entitled to any deference. Nonetheless, it's their
posi tion.

QUESTION: They -- they seemto agree with you
on this point. | nean, they' ve -- they' ve agreed in their
terns that it's not a legislative regulation in that --

MR GELLER Right.

QUESTION: -- footnote 5 or 6 --

MR. CGELLER Right.

QUESTION. -- whatever it is. Wat does that do
to -- to our jurisdiction? | nmean, is -- is -- are -- are

you now both --

17
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1 MR, CGELLER: | don't think --
2 QUESTION: -- in effect, claimng that this
3 so-called regulation is nothing but the Governnent's

4 statenent of the intention to take a position when and

5 if --

6 MR GELLER. Well, the --

7 QUESTION: -- the time cones?

8 MR CGELLER Qur viewis that this is a

9 regul ation that represents the views of the NPS. [It's not

10 entitled to any deference because it's not a statute that

11 they adm nister. The Governnment woul d have to give you

12 its view of how nuch deference it is entitled to.

13 QUESTION:. Well, how do you read the --

14 MR GELLER But this is still an APA --

15 QUESTI ON:  How do you read their concession in

16 the footnote? Because apparently --

17 MR, GELLER: | find that --

18 QUESTION: -- 1 -- | take it that is new, by the
19 way.

20 MR, GELLER: | find that --

21 QUESTION. Am | correct?

22 MR. GELLER -- footnote very confusing.

23 QUESTION: So you -- you're recalling

24 chall enging not the -- not the ineffective regulation, but

25 rather the inclusion of what the regul ati on says --

18
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MR. CGELLER: W' re chall engi ng both.

QUESTION: -- in the contracts. |Is that --

MR. GELLER. We're challenging both. W brought
an APA challenge to the regulation, as well as a Tucker
Act challenge and a pre-bid solicitation challenge to the
inclusion of these -- this -- this illegal termin the --
in the contracts.

QUESTION: But isn't it the case that unless you
have an -- an APA issue, there's nothing else that you can
litigate at this point? | nean, if the only thing that
you have to conplain about is that they want to put a term
in a contract that you think they shouldn't be putting in,
it's up to you to decide whether you want to contract it
on those terns or not.

MR. GELLER  No, because | think under the |aw
we're entitled to challenge that solicitation as illegal
If we have to bid on these contracts, we're entitled to
know - -

QUESTION:  No, but at this stage of the gane,
they're not claimng that their regulation is -- is what
they call a legislative regulation.

MR. GELLER  They are claimng that that is the
position that they're going to take and that it is
entitled to sone | evel of deference.

QUESTION: Wl --

19
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MR. CGELLER That footnote clearly says that it
is entitled to sone | evel of deference.

QUESTION:  And --

MR, GELLER: This is clearly the position, and
it's been upheld by the D.C. Crcuit. There's no reason
to suggest they're not going to adamantly enforce their --
their views.

QUESTION: But then -- but if the case isn't
ri pe and we should so hold, | assune the appropriate thing
to do would be to vacate the D.C. Circuit's decision to
t hat extent.

MR CGELLER:  Yes.

QUESTION: So then you'll be -- what you woul d
be -- have is the Governnent has told you in advance what
its litigating position would be and it has no nore
neaning than a -- a statenent of what the Governnent's --

MR CGELLER: But it is --

QUESTION: -- positionis with no -- no --

MR, GELLER. But, Justice G nsburg, as | said,
there's still this provision in all of the contracts.

QUESTI ON: The Governnent would still be asking
you to enter a contract --

MR. CGELLER  The CGovernnent would still be
asking us to accede to a position and sign a contract that

contains a termwhich we believe is illegal that says we

20
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have no rights under the CDA.

QUESTION: Well, what -- what if the Governnent
contract had a termthat sinply said, you know, there
woul d be damages for del ay, doubl e damages dependi ng on
the amount of delay? And you say, well, | -- we don't
think the Governnment is authorized to put that in a
contract. Could you challenge that?

MR GELLER  Yes. | believe so, M. Chief

Justice. There is a very l|large body of CGovernment

contracting law -- it's not in the briefs because it
wasn't raised -- allowing --

QUESTION:  Well, is it --

MR, GELLER: -- allow ng these sorts of
challenges to illegal ternms in contracts.

QUESTION: But where is the law? | nean, is it
in the cases of this Court?

MR, GELLER: Well, obviously, these -- these
cases are generally litigated in the -- in the Court of
Federal Clainms and in the district courts.

QUESTION: Is -- is that where the lawis, in

the Court of Federal C ains?

MR, GELLER. Yes. Well, there are probably sone

appel l ate decisions as well, but the lawis fairly
well-settled in this area. As | say, the Government has

never chall enged the ripeness of the CDA --

21
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QUESTION:. M. Celler, you say -- you say it's
settled, and please correct ne if I"'mwong if -- if
Abbott Laboratories has been overtaken. But ny notion was
that in order to have a pre-enforcenent chall enge, you had

to have a pretty strong claimthat you are hurting now, as

they were, if they didn't -- if they spent all that noney.
MR. CGELLER  Yes. Abbott Laboratories is -- is
obvi ously an APA case. | think we could neet that

standard because we need to know now whet her we shoul d bid
on these contracts.

But there's a separate body of |aw involving
solicitations for Government contracts is what |'m saying
to the Court.

QUESTI ON:  And does that get you --

QUESTION: That -- that's your stronger card
t hi nk.

MR CGELLER  Yes.

QUESTI ON:  And does that give you an APA cause
of action?

MR GELLER Well, we brought both an APA cause
of action and a chall enge under the -- under the Tucker
Act, and you know, we would maintain that we can chall enge
this regulation, and in addition, we can challenge this
bid solicitation. The two really overlap because the

regulation is incorporated into the contract.
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QUESTION: Was there any finding in the district
court that the inclusion of this provision was critical as
whet her or not you'd go ahead with the contract?

MR, GELLER  There was no such --

QUESTI ON: | mean, | --

MR. CGELLER  There -- there was no such --

QUESTION. -- | find it alittle hard -- if it's
a-- if it's areally good contract, you | suppose intend
to comply with it and you don't think there's going to be
any litigation at all

MR, CGELLER Well, Your -- there was -- there
was no finding by the district court, Your Honor, because
there was not -- there was no challenge to the ripeness by
the Governnent, but the -- the conplaint, as | recall, did
make that allegation. The conplaint nmade the allegation
that the contractors needed to know whet her these
contracts were covered by the CDA

QUESTI ON:  When you say these --

QUESTION. Well, could it nmake the further
allegation that if it -- if it were not -- that if it
were -- were not covered, it would not engage in the
negotiations at all?

MR. CGELLER | don't specifically recall that
al | egati on.

QUESTION: It's a commercial matter. It's hard
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for me to see it if there's an advantageous contract, but
you're not going to execute it --

MR, CGELLER Well, but it's a question of how --

QUESTION: -- if you go through one form of
renedy or the other in the event of a breach.

MR, GELLER: But it's not binary, Justice
Kennedy. Maybe you would still enter into the contract
negotiations. |It's one factor in deciding how nuch you'l
bid on the contract.

QUESTION:. M. Celler, you -- when you say these
contracts --

MR CGELLER  Yes.

QUESTION: -- you keep referring to these
contracts. They're -- actually you're tal king about three
contract forms. You're -- you're not discussing any
particular --

MR, GELLER: Well, there are --

QUESTION: -- bid solicitation. You -- you have
no particular bid solicitation, do you?

MR GELLER Well, no. Well, that's not
precisely true, Justice Scalia, because there were bid
solicitations. In the district court, there were -- there
were | awsuits brought both by the National Park
Hospitality Association on behalf of its nmenbers, as well

as -- as lawsuits brought by several concessioners
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chal I engi ng specific bid solicitations as to them And --
and therefore, there was both facial and as-applied, in
effect, challenges to the -- to the CDA point in the -- in
the --

QUESTI ON:  What they say then is the
Government -- as far as | understand it, the basic point
is that this is not a procurenent contract regardl ess of
who's entitled to what deference. And the reason that it
isn't is because we are not buying anything, and that
isn"t a technical point. That is an inportant point
because you and us -- you, the private, and we, the
Governnent -- are both in the business of selling things
to the Governnent. W need sonewhat nore control over the
interpretation of these contracts. And that's why the
nunber of procedures you have to go through in the parks
departnent is greater, and all the things that you don't
like about it are things we do |ike about it. Nanely, we
get a little bit added control. But that's why
legitimately these are not procurenent contracts.

Now, your point in response to roughly that,

MR CGELLER Wwell --
QUESTION: I'mjust trying to get you to the
nmerits, so | thought 1'd --

MR, GELLER  Yes. |'d like to turn to the
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nmerits. Thank you, Justice Breyer.

Can | -- 1'd like to begin by saying it's purely
a matter of statutory construction, and we think that the
statute on its face unanbi guously answers the question
before the Court. And | think it would be hel pful if the
Court could | ook at section 3(a) of the Contract D sputes
Act which -- which appears in many pl aces, including
page 1 of the blue brief, because you'll see that section
3(a) states that unless specifically excluded therein, the
CDA applies to, quote, any express or inplied contract
entered into by an executive agency for, anong ot her
t hings, the procurenent of services or the procurenent of
construction, repair, or maintenance of real property.

QUESTION:  The reason that doesn't help you is
because --

MR, GELLER. The --

QUESTION: -- the question is what's
procur enent .

MR GELLER  Well, I'mnot sure that that's
necessarily the question, but let ne address it this way,
Your Honor.

The National Park Service does not contend that
its concessions contracts are not contracts within the
nmeani ng of the CDA. It doesn't contend that it's not an

executive agency. And the NPS doesn't contend that any
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provi sion of the CDA or, for that matter, any other

Federal statute specifically excludes these contracts from
the -- fromthe CDA. And, Justice Breyer, the NPS really
doesn't even take issue with the fact that these
concessi ons contracts procure services and procure the
construction, repair, and mai ntenance of real property.

In other words, every single statutory requirenment on the
face of the statute would seemto be satisfied --

QUESTION:  But | thought they did challenge that
these are -- that it's procurenent.

MR. CGELLER  They do not chall enge, Your Honor,
that -- that these contracts procure services --

QUESTION: In the -- in the sense of procurenent
as used in Governnment contracting?

MR, GELLER Well, | think that's the issue in
the case. The Governnent clains --

QUESTION: That's -- that's the issue in the
case.

MR. GELLER. The CGovernnent --

QUESTION: | tried to --

MR GELLER: And | would like to turn to that
now because the Governnent clainms that these contracts are
not wthin the protection of the CDA. And why? |Its
entire argunent anounts to the foll ow ng.

The CGovernment says that the word procurenent
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and the phrase, procurenment contract, we are told, have a
uni versal Iy understood and well-settled nmeaning. And they
tell us that to qualify as a procurenent contract, the
Governnent says, an acquisition nmust be for the direct use
and benefit of the Governnment and it nust be paid for with
what the Government calls Governnent funds.

Now, the first thing to be said, Justice Breyer
about the Governnment's argunent is that it is a conplete
invention. It is a conplete invention. No Federa
statute defines the word procurenent or the word,
procurenment contract, to include the two requirenents that
the Governnent tells us are essential. |In fact, the
O fice of Federal Procurenent Policy Act -- the Governnent
cites lots and lots of --

QUESTION: Well, the word procurenent has a
natural neaning. |If they -- if they have a concessionaire
to come and sell balloons on the Fourth of July, they
don't say they've procured some ball oons. They say
they' ve arranged for sone ball oons.

MR CGELLER: Well, you'd say arranged. You
could say they procured having soneone sell ball oons at
the Fourth of July.

The -- the Ofice of Federal Procurenent Policy
Act --

QUESTI ON: No, but that -- that -- that's not
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the usual neaning of -- of procure, | should think.

MR, GELLER  But the -- but there is no statute
that -- the Ofice of Federal Procurenent Policy Act,
which is a conpanion statute to the CDA actually has a
definition of the word procurenent. You wouldn't know it
fromreading the Governnent's brief because in their -- it
doesn't refer to that, but it contains a definition of the
word procurenent that does not contain either of the two
requirenents that the Governnent tells us are essential to
a Governnent procurenent.

No court has ever construed the word procurenent
to include the two requirenents that the Governnent tells
us are clearly established and well-settled by Federal
procurenment --

QUESTION. M. Celler --

QUESTI ON: What about acquiring --

QUESTION:  -- I'mlooking at page 19 of the
Government's brief, and they -- they define procurenent.
They're taking it fromthe -- the Federal acquisition

regul ations to say acquiring by contract wi th appropriated
funds supplies or services by and for the use of the
Federal Governnment. So --

MR. CGELLER Yes. That's -- that's not a
statute, but let ne address that, Justice G nsburg.

First of all, appropriated funds. It is
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clear -- and the Governnent has not chall enged the fact --
that the CDA applies to contracts even when appropri ated
funds are not used. That's clear on the face of the CDA
So the Governnent is forced to cone -- cone up with this
new phrase, Governnent funds, which has, as far as we can
tell, no basis at all in any prior statute or any Federal
procurenment law. And the fact --

QUESTION: It does have a basis in just what
Justice G nsburg was quoting, 48 CF.R 2.101. So they
say it's not without foundation in the law. What -- what
that's fromis, | take it, it's a meno that -- or a policy
issued jointly by the Secretary of Defense, the
Adm ni strator of General Services, and the NPS
Adm nistrator. So when they have a reg like that, I'd --
I'd think that it's not so that it isn't sonmewhere in
Federal law. It's right there.

Now, there are some other things there --

MR CGELLER. But --

QUESTION. -- that you say are not necessarily
part of procurenment. But that fact that there are other
things that overstate it doesn't nean this does.

MR, GELLER. But, Your Honor, there are nany
other -- the Governnent principally relies on other
statutes that have the -- have certain provisions |like the

ones they would Iike to introduce into the CDA in them
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But | think it's quite significant that Congress didn't
put these provisions in the CDA

QUESTI ON: But what about -- he put one in -- in
the CDA, 41 U . S.C, section 612(c). |It's discussed at the
bottom of page 18 and the top of page 19 of -- of the
Government's brief. And what it says is that the nonetary
awards in favor of a contractor will be paid out of the
judgnment fund and in turn provides for the rei nbursenment
to the judgnent fund, quote, by the agency whose
appropriations were used for the contract, which would
suggest that in all cases --

MR GELLER | don't think it -- it does not --

QUESTION: -- where there's been a judgnent --

MR, GELLER: It doesn't suggest that at all

Justice Scalia. First of all, they only quote that
i nconpletely. It also --

QUESTION:  Yes, well, tell me why. | -- | know
that your --

MR. CGELLER In -- in our --

QUESTION: -- reply brief -- | don't see how
the -- the --

MR, GELLER. In our reply brief, it says, by
such appropriated -- by -- by the appropriations of that
agency or such other appropriations as the agency has to

get .
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Now, the NPSis a -- a --

QUESTION: But -- but it clearly envisions
appropriations, whether they have it already or they have
to get it later.

MR, GELLER: But the -- the CDA on its face --
and the Governnent concedes this -- applies to contracts
that don't involve appropriated funds agenci es.

QUESTION:. Well, we'll ask the Governnent about
that. That's a -- that's a nmuch nore serious point.

MR GELLER Yes. | think it's clear there's
no -- there's no doubt that the CDA applies to any
contract whether or not it's an appropriated funds agency
or not.

Let ne just say that in addition to being, |
think, totally unsupported as a matter of |aw, the
limtations that the NPS asks this Court to read into the
CDA woul d be conpletely unworkable as a matter of
practice. | think we've already tal ked about the
Government funds point which is, | think, a phrase that
they have dreamt up. It has no basis in law, unlike
appropriated funds, which is not the case of the CDA

But | think it's also the case that this use or
benefit to the Government notion is conpletely unworkabl e.
If, for exanple, the NPS were to go out and procure water

coolers for use in the Departnent of Interior building,
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the NPS woul d concede that those would be within the
Contract Di sputes Act because they're -- they're for the
use and benefit of the Governnment. |f the Governnent were
to go out and procure the sane water coolers for use on
the Mall during the Fourth of July, the Court -- the NPS
woul d say, well, that's not for the use or benefit of the
Governnment. | don't know how you coul d decide what is for

the use or benefit of the Governnent.

When -- if the Governnent -- if the NPS issues a
contract to build a -- the Wrld War Il Menorial on the
Mal |, which is now being -- is now happening, is that for

the use of the public or it is used for the Governnent?
We don't think this is a defensible position, and it
certainly finds no basis in the COA. W think it's an
irrational reading of the act that has no support in the
| anguage or the |egislative history or the purpose of the
statute.

And | want to say that even if there was a use
or benefit to the Governnent limtation in the CDA we
think it would -- these contracts would still clearly
satisfy it because these concessions contracts are being
let in part to help the Departnment of Interior, the NPS
fulfill its statutory mssion. |f these concessions were
not there operating these restaurants or guest facilities,

the NPS woul d have to operate themthenselves in order to
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satisfy its -- the statutory requirenent that they provide
for the use and enjoynent of the national parks. So we
don't think it's possible to say that these concession
contracts the -- that the NPS is conpletely indifferent to
these concession contracts. They are clearly for the use
and benefit not only of the public, but also of the NPS.

If the Court has no further questions, 1'd |ike
to reserve the bal ance of ny tine.

QUESTION:  Very well, M. Geller.

M. Elwood, we'll hear fromyou

ORAL ARGUMENT OF JOHN P. ELWOOD
ON BEHALF OF THE RESPONDENT

MR ELWOOD: Thank you, M. Chief Justice, and
may it please the Court:

QUESTION:  WI I you tell us why the Governnent
doesn't want the CDA applicable here? | nmean, what's --
what's at stake for the Government in not applying it?

MR ELWOOD: Justice -- Justice O Connor, the
reason why the CGovernment doesn't want this applicable
here is that the Contract Dispute Act was passed to
address specific shortconmngs in the renmedi al schene that
was avail abl e for procurenent contracts, and because it
was designed specifically for those purposes, it have --
has ternms that we don't think are appropriate in this

context. For exanple --
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QUESTION:  But that just doesn't tell ne, as a
practical matter, why the Governnent doesn't want it
appl i cabl e here.

MR, ELWOOD: For exanple, the prejudgnent
interest remedy. Congress --

QUESTION:  You don't want to pay prejudgnent
i nterest.

MR ELWOOD: Right, and we don't think it's
appropriate. Congress provided prejudgnment interest in
t he procurenent context because procurenment contractors
woul d be required to performunder the contract even
during the pendency of a dispute when they weren't being
paid. And it was because of that unique position where
they were both being required to nake outl ays w t hout
getting any incone that Congress thought that because
there was a --

QUESTION: Ckay. So at bottom that's it, the

prej udgnent interest feature.

MR ELMWOOD: | -- | think that and because --
there are other things as well. For exanple, the purpose
of the -- one of the purposes of the CDA was to cut

through all of these requirenents that you exhaust
adm ni strative renedies, but those sinply aren't present
in the concessions context. Traditionally concessioners

had a direct right of access to courts, and Congress has
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never indicated that they thought the renedial schene was
i nadequat e for concessioners. And --

QUESTION: Is this -- is this claimripe? And
why didn't you ever talk about it below? Wat's going on?
It's -- it comes in such an odd posture. What is the
Government's view on that?

MR, ELWOOD: The reason why we did not raise
this -- why we did not raise this is because we did not
raise it below. And as you can tell fromthe pleadings --

QUESTI ON: Wy not ?

MR ELWOOD: -- is -- because the CDA was kind
of a side show below. It was a relatively small issue and
it was just not the focus of the proceedings, as you can
tell by the opinion.

But | think that the Court has raised valid
concerns about the ripeness in this sense. The Court has
traditionally said in a pre-enforcenent challenge to a
regulation that a claimis ripe if it affects primary
conduct so that -- so that if they don't conply, they
m ght be held liable. That's the Abbott Labs |ine of
cases.

And here this doesn't affect primary conduct.

It -- it predominantly just says whether or not -- which
forumyou're going to have a renedy in.

QUESTION.  Well, I -- 1 would agree --
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QUESTI ON:  What about this -- what about the --
the reply? | canme in thinking ripeness was a problem and
your brother on the other side gave to ne what was a very
convincing answer. \Wat's wong with that answer?

MR, ELWOOD: And that is -- the thing is because
it predominantly just determ nes which forumyou have --
whi ch forumyou bring your claimin, | don't know --

QUESTION: | know it doesn't affect -- but what
they're saying is that where the Governnent offers genera
contracts to the industry and there is a termin all of
t hose contracts which, in the view of the industry, is
unlawful, they -- it's ripe for themto challenge that.
Now, what |'mafraid here would be that we or you or
sonmebody, in deciding whether that's an incorrect
argunment, woul d upset what could be -- I have no idea if
it is -- a practice of contractors objecting to terns in
offered contracts as contrary to | aw.

So are you saying now that that is not ripe?
Are you saying that a contractor who cones into a court
and objects to a termin a proposed contract as contrary
to | aw does not have a claimbecause it is not ripe? 1Is
that the Governnment's position?

MR. ELWOOD:  No, | don't think that would be our
position. If it affects their primary --

QUESTION: No. | would think probably you woul d
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at least want to brief it.

MR. ELWOOD: Ri ght.

| think that if it affects their primry
conduct, if affects what their obligations would be under
the contract, | think that that claimwould be ripe for
pre-enforcenent review. But where it sinply determ nes
whi ch forumthey' |l bring the claimin, | don't think it
woul d be cover ed.

QUESTION: But they said it's the first that's
at issue here. Now, is it not because -- you heard what
he said. So --

MR, ELWOOD: That -- that's correct. But |
think sinply because it determ nes which forumyou bring
your claimin, | don't think it would be covered. |[If |
were --

QUESTION: So you -- so there's a dispute
bet ween the two sides on what the case | aw says as to
whether -- and it isn't even a general -- a general attack
upon the formof -- upon a formcontract. But as we
understand from petitioners, there were particular bids
out st andi ng that were chal | enged because -- because of a
termin themthat -- that was clainmed to be unlawful. And
it is your position that you cannot challenge a particul ar
bi d because of an unlawful termunless that unlawful term

affects your primary conduct.
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MR. ELWOOD: No. |If it affects sonething other,
| think, than the forumin which it was brought, | nean,
if it affects what you think your obligations will be,
if -- if it affects the price that you think you shoul d
pay or that you should bid on a contract, | think that
that woul d be --

QUESTION: Well, it -- it does on your analysis.

MR, ELWOOD: -- subject to pre-enforcenent
revi ew.

QUESTION: Doesn't it? | mean, you said one of
the things that is inportant is prejudgnent interest. So
| -- | suppose their liability under the contract is going
to be affected by -- by the correctness of the reg.

MR ELWOOD: | don't think their liability --

QUESTION:  Their prinmary conduct won't be, but
their potential liability, if there is a contract dispute,
woul d be.

MR. ELWOOD:  Your Honor, | confess that |I am not
sure if the Governnment gets prejudgnment interest under the
CDA or not. But if it were -- if -- if it sinply ran to
the contractors, | think that -- that the prospective
interest on a claimthat has not even arisen yet seens a
little vague --

QUESTION:  Why is that vague? | nean, they --

they have to nake a bid. They have accountants. These
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are big conpanies. They calcul ate everything down to the
finest penny, and -- and they say, you know, we take into
account whether we're going to get prejudgnent interest,
which we -- if we have a dispute. And by the way, we have
one di spute every 3 hours, and so it's a |lot of noney to
us. And we will bid $42.36 less if we're not getting

the -- whatever. Al right? So they work it all out.
They have accountants who do it.

And so, if that's so -- of course, if it isn't
so, it's a different story. But they' ve said sonething
li ke that's so.

MR ELMOOD: | think it -- it would turn on --
in that case | just don't think that in advance you can
say with enough sort of concreteness and specificity that
you know how nmuch a particular claim-- the -- the as-yet
unfiled, unrealized contract clains would be worth. You
could say --

QUESTION: But, M. Elwood, isn't it really --
isn't a waiver of prejudgnment interest conparable to a

wai ver of punitive damages, for exanple, which if you

insist onit, would affect the -- the amount one would bid
for a contract? | don't understand why you say it's worth
not hi ng.

MR ELWOOD: | nean --

QUESTI ON: | mean, it's sonething -- if the
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Government is willing to fight about it here and insist --
and put it in every contract, it nmust be of value to the
Gover nnment .

MR ELWOOD: \What is actually -- just if | could
clarify this. What is put into the contract is just a
general termthat applicable law will apply and because
applicable law includes all regulations, it is
i ncorporated that way. It doesn't specifically include a
CDA wai ver or anything of that sort.

QUESTION: So the contract itself does not
speci fy that the CDA does not apply.

MR ELWOOD: No. It just says applicable | aw
governs the contract.

But | think it's just a matter --

QUESTION:. And is it -- is it your view, since
you said your -- your interpretation now of the -- the
position that the Park Service is taking that it -- it

doesn't constitute law? How can it constitute |law? First
of all, the Contract Dispute Act is not within the Park
Service bailiwick. It isn't -- as you concede, it isn't
the -- doesn't administer this act. So does that
regul ation constitute any kind of |aw?

MR ELWOOD: | think that that's a valid concern
because our position is that this is basically just an

interpretive rule announcing the position that the Park
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Service will take and the Park -- and the position that
the Park Service enployees will take in admnistering it.

QUESTION: So you're saying -- you -- you claim
that this provision is not incorporated in the contracts.
Is that the position the Governnent is taking?

MR ELWOOD: | think -- honestly, Justice
Scalia, | think it's just -- it's a -- it's a new
proposition for ne, and I think that a good argunent could
be made that it is not included because it -- it really
just represents the position of the National Park Service.

QUESTI ON:  Even | eaving aside the question of
i ncl usion, what is -- what do you understand your
difference to be fromthe petitioners with respect to the
status of the regulation itself? |Is there any difference
at all?

MR ELWOOD: | don't know that there is a -- a
difference with respect to the petitioner's view. It's an
interpretive rule that the Park Service has --

QUESTION: Have we got any jurisdiction left?

MR, ELWOOD: | believe so because it is the
announced position. It's not just a policy statement. It
is basically a directive to the --

QUESTION:  Yes, but what's the difference
between a policy statenent and an announced position?

The -- the point at which each one is going to have
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practical effect is the point at which there is a clained
breach and an argunent, if there is one, over what the
renmedi al process is.

MR ELWOOD: Yes, but | think that the only
di fference would be the -- the principal difference would
be policy statements are nore -- involve nore variance in
that they say as a general policy we will do this, whereas
the -- as an interpretive rule, it just says that we do
not believe that concession contracts are procurenent
contracts.

QUESTION:  What -- what is the position of the
Governnent? Now, | know this is hitting you cold, but I
think it would be hel pful.

Position one. W have not thought of ripeness
before, and the case has been argued and submitted on the
assunption that, for exanple, the bidding would be
affected by this termwhich is incorporated into the
contract. That's been the assunption, and we see no
reason to depart fromit. |It's not jurisdictional. So
decide the issue we briefed. That's position one.

Position two. W haven't thought of ripeness
bef ore, but now that we think about it, we think it's
quite a serious problemand we're not certain what the --
what the -- what the issue is in ordinary contracts, and

we're not certain whether it's incorporated. So we think
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you should say that this case is not ripe.

Now, do you take position one, which will nean
we perhaps could go to decide the issue for which it was
granted, or do you take position two, which nmeans you see
ri peness as a big problemhere that we ought to | ook at
further?

MR ELWOOD: Well, Justice Breyer, it's clearly
been the position of the Court that it is not bound by the
failure of the parties to raise it. That's in Reno versus
Cat holic Social Services, and of course, you can raise

it --

QUESTION: |I'mnot asking you what the law is
exactly. 1'masking you what's the Governnent's position
MR ELWOOD: | -- | think our position would
be -- | nean, we -- we filed a brief in opposition and |
t hink, you know, if -- if we can win on ripeness grounds,

that's great too.
QUESTION:  Well, you wouldn't necessarily --
(Laughter.)
QUESTION:  You woul dn't necessarily wn.
nean, | -- | don't knowif you would win. | nean --
MR ELWOOD: Right. W might |ose the -- the
judgnent of the D.C. Circuit as well, but --
QUESTION:  You -- you would have to. If it's

not ripe, we'd have to vacate it to that extent. But
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this -- inthe DDC. Crcuit --

QUESTI ON:  Put you back to square one. No --

QUESTION:. In the D.C. Grcuit, this was a
gi ant, one of those typical whol esal e attacks on many,
many regul ations, on the whole -- on the whol e rul enaki ng.
I's that correct?

MR. ELWOOD: That's correct, Your Honor.

QUESTION: And this was just a tiny, tiny piece
of a long, |ong opinion --

MR. ELWOOD: That's correct, Your Honor.

QUESTION. -- treating -- so maybe just nobody
not i ced.

QUESTION: It seens unfair to pick it apart in
this way. Just a little part of a major opinion.

MR ELWOOD: Well, | think that it -- it just
points out the fact that, | nmean, they -- they had an
awful lot on their plate, and it perhaps eluded them for
t hat reason

QUESTION:  Now, the as-applied/facial. Ws the
as-applied challenges -- did those center on this issue or
did they relate to the -- to another issue?

MR. ELWOOD: They related to other clains,
Justice G nsbhurg. Xanterra has characterized their claim
as an as-applied claimalthough they're -- they're not

asking for as-applied reviewin this case. But if you
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| ook at their -- their conplaint, their conplaint involved
their intention to bid on an as-yet unrel eased prospectus.
And so, in that sense, | don't think that is an as-applied
change for two -- for two reasons. Not only is there no
contract dispute, but at the tine that the conplaint was
filed, there was no contract. So we think that it would
be a facial chall enge.

QUESTION:. M. Elwood, if | can assist you in
giving the nerits here, is it -- is it the case, as the
petitioners contend, that the Governnent concedes that not
all contracts covered by the CDA are contracts in which
appropriated funds are used?

MR. ELWOOD: That's correct. To the extent that
it covers nonappropriated fund instrunentalities, it
covers contracts that would involve the expenditure of
nonappropriated funds. Those are, however, Governnent
funds, funds of CGovernnent entities known as
nonappropriated fund instrunentalities.

QUESTION:  Well, once you slip off from

appropriated into -- into Governnent funds, you don't put
any -- you don't have any statutory text you can appeal to
as -- as separating out the CDA from-- fromyour Park

Servi ce concessi ons.
MR ELWOOD: | -- | don't agree, Justice Scali a.

Both the -- well, to begin with, just in ternms of giving
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an indication of what the conmonly accepted neani ng of the
termwas at the time, the Conm ssion on CGovernnent
Procurenment Reform which was the -- which was the inpetus
for all of these reforns, defined procurenent as purchase
of product or service for Federal use, which incorporates
both a -- a notion of expenditure and Federal use. And
both the -- the 1969 act --

QUESTI ON:  Yes, but Federal use, of course -- it
is of use to the Park Service to have facilities avail able
to the public. So that doesn't really answer the
guestion. The parks -- the Park Service wants parks
avail able to the public with services in them restroons
and buildings and restaurants and so forth. Doesn't it?
So in a sense, it is for the use of the Park Service and
the Governnent as well as for the public.

MR ELWOOD: It is for the use -- well, it is
not for the direct use of the National Park Service, and
that is where the Federal grant and cooperative agreenent
cones in. 8 nonths before passage of the CDA, Congress
explained its understandi ng of what different types of
instrunents would be used for, and it explained in that
that a procurenent contract would be an instrunment whose
princi pal purpose is the acquisition by purchase, |ease,
or barter of goods or services for the direct use and

benefit of the Governnent. And --
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QUESTION. Well, it doesn't really say that.
And the language in the CDA is broad, and presumably this
was a -- an act that was presunmed to have broad
application.

MR ELWOOD: It was presuned to have broad
appl i cati on anmong procurenent contracts. There's no
i ndication that they did not intend the word procurenent
to have the ordinary neaning that it does in that sense,
as indicated in the Conm ssion on Governnent Procurenent
Reform and the way it was used there, as indicated in the
1969 act creating the conm ssion and the OFPP Act where
the sinple use -- word procurenment was understood to
mean - -

QUESTION: Was -- was there ever any amendnent
offered in Congress to nmake clear that it didn't apply to
concessi on contracts?

MR, ELWOOD: There was no -- no, there was no
indication in the entire legislative history that the --
t hat concessions cane up, and in 1,200 pages of reports on
bot h procurenent and nonappropriated fund procurenent,
there was not a single nention of -- of -- national parks
concessi ons.

QUESTION:  And how long -- at -- at any point
did the CDA -- was it applied or followed with any

concession contracts, or is this sonmething that has arisen
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recently? Was it used at one point?

MR. ELWOOD: There are a nunber of Arned Service
Board of Contract Appeals that assume CDA jurisdiction,
and the Board of Contract Appeals of the Departnent of
Interior started using it in 1989. But |I'mnot famliar
with usage prior to that --

QUESTI ON:  These are for what concessions?

PS -- PX concessions, for exanple?

MR, ELWOOD: Yes, Justice Scali a.

QUESTION:. Well, why isn't that -- | nean --
because | was about to ask that question because | thought
you're drawi ng the distinction between a concession to
provi de food and hot dogs and amusenent to visitors to the
par k, which you say is not covered by the CDA, and it
seens to nme, a contract to provide food and hot dogs
and -- | don't know -- maybe anusenent -- | don't know
what they have at PX's -- to nenbers of the armed forces.
Wiy isn't at least the latter, although it's a concession
contract, why isn't that clearly for the benefit of the
Governnent even -- even in the narrow sense in which you
use that ternf

MR ELWOOD: No, Justice Scalia. W would -- we
woul d agree that that is for the benefit of the
Governnent. It's -- it doesn't involve the expenditure of

CGovernnment funds, but it's for the benefit of the
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Government. And for this reason --

QUESTION: So that would be covered by the CDA

MR ELWOOD: | -- | don't believe it necessarily
woul d because it doesn't involve the expenditure of
Government funds. It's still private contractors com ng
in and being -- and paying the Government for the
opportunity to do that.

But as far as the benefit goes, | think agencies
have a direct interest in providing benefits to their
enpl oyees and especially in the PX exanpl e because PX s,
for exanple, are basically a fringe benefit for servicenen
and wonen and their dependents in that it's -- it's --
basically access is limted to them And salary and
fringe benefits of that sort are how agenci es procure
enpl oyees. That is how they attract and retain qualified
personnel. And in fact, agencies have drawn a distinction
bet ween benefits provided to enpl oyees and benefits
provided to the entire public --

QUESTION: But isn't that the --

QUESTION: You'd say -- it still isn't covered,
you say, unless the Governnment pays out cash. [|s that
ri ght?

MR ELWOOD: | think that that would be the

better view, but | think obviously a stronger argunent

coul d be nade for concessi oners.
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QUESTION:. Well, why did you say it was not in
the legislative history in that respect? Wat -- what is
this? You -- you quote in your brief -- | just want a
little clarification. There's a conmttee report. The
Senate report says that, quote, concessions contracts do
not constitute contracts for the procurenent of goods and
services for the benefit of the Government or otherw se.
And -- and there's sonething odd about that statenent, but
| got it out of -- you quoted it. And that seens to be
the legislative history of the act, and apparently it
isn't. Wiere -- what's -- what's the status of that
particul ar remark?

MR, ELWOOD: No. Those are both the -- those
are conmttee reports --

QUESTI ON:.  Yes.

MR ELWOOD: -- for the 1998 act. So it's part
of the legislative history.

QUESTION: So why isn't that |egislative
hi story?

MR ELMOOD: Ch, it is -- it is -- | don't
know t hat | understand your question.

QUESTION: It says concessions contracts are not
contracts for procurenment of goods and services.

MR ELWOOD: Ch. | was addressing the -- the

| egi slative history of the CDA, not the 1998 act.
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QUESTION: Well, is -- aren't we -- oh, the 1998
act is which? That's the --

MR. ELWOOD: That is the act -- the current
concession authority, the current authority under which
the National Park Service issues concession contracts.

QUESTION: So what we have is in that act --

QUESTION: That was an act that said they're --

QUESTION: Yes, | see. | see.

QUESTION: -- they're not continuously renewed
with the same --

MR. ELWOOD: That's correct. It elimnated

the --

QUESTI ON: - provider. It was the act that
said, but we're going to term nate these things.

MR. ELWOOD: That's correct.

QUESTI ON:  When did the Park Service first
install this -- when did it first take this position? It
wasn't just under the regulations, as | understand it.
When did the Park Service take the position that
concession contracts were not procurenent contracts?

MR, ELWOOD: The first tinme they took that
position publicly was in 1979 in a Board of Contract
Appeal s case, Yosemite Park & Curry Conmpany. The court --

the IBCA, rather, did not address it, though, because it

was actually before the effective date of the CDA, and
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they took it specifically with respect to the CDA there.
But traditionally -- although it's inpossible because of
absence of institutional nmenory, traditionally concession
contracts have not been viewed as procurenent contracts by
the National Park Service.

QUESTION:  But they --

QUESTION:  You indicated that there's a stronger
argunent in sone instances than in others for the fact
that it's a concession. A concession contract can be a
procurenent contract. Does that go back to our basic
guestion about ripeness and we don't know what we're
involved with here? O can we take these contracts where,
| take it, they did involve the construction of facilities
at national parks, et cetera, which does benefit the
Government in the long ternf

MR ELWOOD: Well, to the extent that the Court
thinks that the specific terns of concession contracts and
what is acconplished under them affects the determ nation
of whether or not they're procurenments, | think that the
Court woul d have sone difficulty in saying authoritatively
whet her they all are or an unacceptably high portion of
them are procurenent contracts w thout having a better
i dea of what is included with them

If I could --

QUESTI ON: But if -- on a case-by-case basis,
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then that would indicate the regulation is deficient
because the regul ati on doesn't purport to -- to use
this -- this kind of fine distinction.

MR ELWOOD: But still it -- it's sonething that
coul d be addressed in as-applied chall enges where you
could say, in ny particular case, where it requires ne to
build a | odge or whatever, this is a procurenent contract,
and under those circunstances it would be very clear
exactly what was required of the procurenent contractor.
And they could -- they could -- of the concessions
contractor and they could determ ne whether or not that
particul ar contract was a procurenent.

QUESTION:  The regulation -- the regul ation
woul d then be invalid to that extent.

MR. ELWOOD: Yes, but the Court has held -- this
Court has indicated in INS versus National Center for
Imm grants' Rights, Babbitt versus Sweet Hone, and cases
like that that -- that merely because a regulation is
invalid in sone applications, it will not be invalidated
on a facial basis.

If | could just address specifically --

QUESTION:. M. Elwood, is there anyplace we
could | ook to see how nuch prejudgnent interest the Park
Service has had to pay each year? |Is it a big-ticket

i tenf
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MR, ELWOOD: It's not a big-ticket item The
only three cases in which the -- the CDA has been applied
to national park concessions are the three | BCA cases
nmentioned, and in two of those, the Governnent wound up
winning on the nerits, so there was no prejudgnent
interest paid. So it's only in that R&R Enterprises case
that the Governnent woul d have paid any prejudgnent
interest in this case.

If | could just go to your exanple, Justice
Kennedy, about the building of buildings on nationa
parkl ands. | believe that is not a procurenent for -- for
a variety of reasons. First, just as a statistica
matter, 78 percent of concessions contracts do not involve
any capital inprovenents. And that is a very broad term
It's much broader than just structures. It's structures,
unrenovabl e property, and fixtures.

But on the nerits, many concessions contractors
have been required, since the very beginning of the --
of -- of concessions, 1872, to require -- they've been
required to build their own buildings. And historically
that has not been considered sonething that the Government
gets. It doesn't get the benefit of those services
because it enters the contracts not for purposes of
getting a building, but because it w shes to have

concessi oners provide services to park visitors. And in
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order to do that, it tolerates the building. The Nationa
Park Service doesn't want buildings in the parks. It
wants nature in the parks, and it tolerates the buildings
to the extent that they are used to provide visitor
services. And I think this comes across in the way these
are treated by the contract.

Even though the Governnent has bare title in
these buildings, in a very real sense it doesn't buy them
Every concessi oner who builds a building in the national
par ks under a concessions agreenment will have a | easehol d
surrender interest equal to the construction cost of the
buil ding plus inflation mnus depreciation. And they
cannot be put out of that building by anyone until they
are paid that | easehold surrender interest; that is, until
the building essentially is bought. As long as a
concessioner is operating out of that building, a
concessioner will hold the | easehold surrender interest,
not the Governnent.

Also, | think it's telling that the form
contract indicates that if the concessioner ever |eaves
the -- ever abandons the building, ever -- that they have
constructed, that the Government can require themto knock
it down and restore the site to its natural -- its natura
state. That's section 9b of the standard contract and in

the contract that it's in the joint appendi x. So again,
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that's an indication that they're not interested really in
procuring the construction services. They're interested
in authorizing a concessioner to provide services to
visitors to the national parks.

Finally, I think it's noteworthy that Congress
obvi ously knew t hat concessioners woul d be buil ding
bui I di ngs under the 1998 act, which was enacted agai nst
t he backdrop of this regulation setting forth the Park
Service's consistently held view that concessions
contracts are not procurement contracts. And far from
di splacing that view, they actually seemto enbrace it
both in the text of the act and in the legislative history
that Justice Breyer nentioned.

As far as the text of the act goes, | think it's
telling that -- the different types of '| anguage they use
for both the concessions side of the house and the
procurenent side of the house. On the concessions side,

t hey use distinct |anguage that | don't think you' re going
to find in any procurenent statute anywhere. |nstead of
sayi ng procure or purchase, they say they -- the -- the
Park Service can authorize concessioners to provide
services, and it even specifies that the services will not
be provided to the Governnment. |t says they're provided
to visitors, which is obviously very different from

procurenent statutes, many of which specifically state
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that the service will be provided to the agency.

QUESTI ON: Maybe the Park Service wote that
portion of the commttee report.

MR ELWOOD: No. That -- Justice -- Justice
Scalia, that's the actual text of the statute.

QUESTI ON:  Ckay.

MR, ELWOOD: And by contrast with that, the
actual text of the procurenment provisions of the 1998 --
section 5959, used typical procurenent |anguage and
specified that the Park Service will be benefitting from
it. It says that the -- that the service can enter into
managenent consul tant agreenents whereby managenent
consultants provide services to assist the Secretary in
adm ni stering the program So it's a contrast both -- |
think in both ways.

Finally, one other thing that | think is telling
is that Congress specifically provided that sonme of the
nost likely to arise disputes under the act, including
specifically franchise-free disputes, which | think people
woul d think would -- would arise frequently, would be
subject to mandatory arbitration. And if Congress had
t hought there was an adm nistrative renmedy for this under
the CDA, | just don't think there woul d be any need for
themto provide for an -- a mandatory arbitral renedy.

QUESTION:. M. Elwood, is the petitioner right
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in saying that -- that when the Governnent sell goods --
sell s goods, that comes under the CDA?

MR. ELWOOD: That is correct. Under 602(a)(4),
the -- when the Governnent disposes of property that is
not -- when the Governnent -- Governnent disposes of
personal property, those sales are covered by the CDA
However, petitioner has never raised that theory in this
Court -- in any court.

QUESTI ON: Those are not procurenment contracts,
are they?

MR, ELWOOD: No, but they -- they don't purport
to be. If you ook at the CDA, the word procurenent is
al ways used in the clause for procurenent of services,
procurenment of construction, repair. And -- and that was
tacked on at the end basically because GSA at the time
subj ected sal es contracts to the sane di spute cl ause, that
was problematic, that procurenent contracts were. But
that still -- in order to get coverage under the CDA under
petitioner's theory, they still nust be a procurenent
contract or nust involve the procurenent of services.

If there are no further questions fromthe
Court.

QUESTI ON:  Thank you, M. El wood.

M. Celler, you have 2 m nutes remaining.

REBUTTAL ARGUMENT OF KENNETH S. GELLER
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ON BEHALF OF THE PETI TI ONER

MR. GELLER  Thank you, M. Chief Justice.

The conplaint -- the conplaint in this case was
filed under the authority of 28 U S. C. 1491(b). The Court
will find that at page 13 of the joint appendix. And
that -- that statute provides for district court
jurisdiction to adjudicate challenges to the terns of
proposed Government contracts. And | think if you | ook at
par agraph 62 and 114 of the joint -- of the conplaint,
which is in the joint appendi x, you'll see the allegations
that were made in the conplaint to fall within that
provision of -- of title 28.

As to the substance of the CDA claim the
CGover nment makes nmuch of the fact that no, quote,
Governnent funds were used here. And I cannot stress
enough that that is a phrase that they've invented for the
pur poses of this case. It makes nmuch of the fact that the
concessi oners received nonies here fromthe visitors to
the national park, remt sonme of it to the NPS as a
franchi se fee, and keep the rest of it. But these
contracts could just have easily been structured so that
the NPS got all the noney in the first instance, kept sone
of it as a franchise fee, and paid the rest of it back to
t he concessioners. And in fact, sonme CGovernnent

concessions contracts are witten that way. |In that case,
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even the Governnent, | think, would have to concede that
Government funds were used. W can't believe that the CDA
coverage of the CDA, these inportant procedural and
substantive protections, turns on such flinsy

determ nations as to who gets the noney in the first

i nst ance.

Now, secondly, we -- we've already tal ked about
the fact that so many services are being provided here
that are for the use and benefit of the Governnment, as
well as for the visitors of the national parks.

But | also want to point out that the Governnent
is the sole beneficiary of the contractual provisions in
virtually every concessions contract requiring the
construction, repair, and naintenance of facilities in the
nati onal parks. You know, if the Court will |ook, for
exanpl e, at page 96 of the joint appendix, which is a -- a
provi sion of the Grand Canyon contract that's in the
record, you'll see there that this contract -- under this
the contract, the NPS is there procuring maintenance,
repair, housekeeping, and groundskeepi ng for al
concessions facilities. It seens to us if you |look at the
| anguage of that -- of that procurenent and conpare it to
section 3(a)(3) of the CDA, which -- which provides that
CDA coverage for contracts for the procurenent of

construction or repair or maintenance of real property,
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it's inpossible to conclude, | think, that this
procuremnment contract doesn't fall within the CDA

Thank you.

CH EF JUSTI CE REHNQUI ST:  Thank you, M. Celler.

The Court w shes suppl enental briefs on the
i ssue of ripeness, sinultaneous briefs, due 3:00 p. m
Fri day.

The case is submtted.

(Wher eupon, at 11:18 a.m, the case in the

above-entitled matter was submtted.)
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